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P-ROCEEDI-NGS
9:33 a.m

CHAI RPERSON HI LL: Wel cone, everybody. This is ny
first collared shirt in, |like, six weeks. M. Acosta has a
tie on for us today. That's very good.

Al right. So, I'mgoing to go ahead and read in
here -- let's see. Al right. Ckay. The neeting wll
pl ease cone to order.

Good norning, |adies and gentlenen. This is the
May 6, 2020, Public Decision Meeting of the Board of Zoning
Adj ustments for the District of Colunbia. It is being
convened by vi deoconference.

My nane is Fred Hill, Chairperson. Joining ne
today is Lorna John, board nmenber. Representing the Zoning
Commi ssion is Peter May and al so Marcel Acosta.

Today' s neeting agenda i s avail able to you on the
Ofice of Zoning website. W do not take any public
testinony at our neetings. Pl ease be advised that this
proceeding is being recorded by a court reporter.

M. My, do we have any prelimnary matters on t he
FMBZA i ssues?

MR, MOY: Good norning, M. Chairman and Menbers
of the Board. | do very briefly for -- this is regarding to
the two Foreign M ssion cases.

The one Forei gn M ssi on case, which is Application
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4
No. 19134C of the Enbassy of Zanbia, that the applicant filed

yesterday a request to postpone. So, that is in your case
record.

CHAI RPERSON HI LL: Okay. G eat.

And | guess we are still waiting on a State
Departnent letter as well as a Letter of Authorization; is
that correct?

MR MOY: | believe so, sir.

CHAI RPERSON HI LL: Okay. Al right. So, we'll go
ahead and post pone that.

Do we know when we m ght be postponing that to?

MR, MOY: G ven the fact that the State Departnent
is involved and wunder the ~circunstances in today's
environnent, it seens reasonable to allow three or four
weeks. So, we'll leave that to the -- to this group which
day you woul d prefer

On ny cal endar, that would be either -- let's see.
Cal endar. So, we're looking at the earliest of May 20th or
beginning with May 27th. Perhaps May 27t h.

CHAI RPERSON HI LL: Okay. | nmean, | know that we
were going to try to -- and there's probably no way we're
going to get it by next Wednesday, right, the 13th?

MR, MOY: | think that's unlikely, but, you know - -
surprise is always good, but, you know.

CHAI RPERSON HI LL: Ckay. All right. |[If we do get
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It, because | know we're going to try to do a couple of
t hi ngs next Wednesday as well, perhaps we can schedule it
t hen.

| don't knowif, M. Acosta, you're avail abl e next
Wednesday or not.

MR ACOSTA: |'m available. That's fine.

CHAl RPERSON HI LL: Ckay. All right.

You' re not goi ng anywhere, M. Acosta?

MR, ACOSTA: | am not.

(Laughter.)

CHAI RPERSON HI LL: All right. GCkay. Then let's
go ahead and, M. My, if you wouldn't mnd calling --

MR, MOY: M. Chair, before you nove on --

CHAlI RPERSON HI LL: Yes.

MR, MOY: -- would you mind al so aski ng Peter My
because he's sitting on this as well?

CHAI RPERSON HI LL: M. My, are you avail abl e next
Wednesday?

COMM SSI ONER MAY: | am avai |l abl e next Wednesday.
| am probably not available the follow ng Wednesday.

CHAI RPERSON HI LL: Ckay. Al right. So, let's
just see howit goes. Gkay. All right. Thank you all.

| guess, M. My, if you can call up our first
case, the Application 19557A?

MR, MOY: Okay. So, the Board is to address Case

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N o o b~ w N P

N N N N N DN P P P PP PP PR R
oo A W N b O © 00O N O O W N P+~ O©O

6
Application No. 19557A of the Governnent of the Conmmonweal th

of Australia pursuant to 11 DCVMR Subtitle Y Section 703, for
a nodification of consequence to the plans approved by BZA
Orders No. 19557 to refine several conponents of the
architectural elenents and open spaces of the Australian
enbassy buil di ng. This 1s in the MJ15 Zone at 1601
Massachusetts Avenue, N.W, Square 181, Lot 162.

CHAI RPERSON HI LL: Ckay. G eat. |s everyone ready
to deliberate? GOkay. |'mgoing to go ahead and start.

As you'll recall, this was before us quite sone
time ago and it is back in front of us for a nodification of
consequence.

After | have taken a | ook through the record, |
didn't particularly have any issues with the nodification.
| didreviewthe report fromthe Ofice of Planning as to not
t o di sapprove.

There's also a report fromthe ANC that was al so
i n support. DDOT had no objection. W did get aletter from
the State Departnent that raised sone issues.

| thought that the Ofice of Planning's report was
wel | thought out and was thorough in their reasoning. | also
t hought that the applicant's argunents for the nodification
of the facade, as well as the public art zone as to the
street trees, all fell within the nodification of consequence

and | would agree with the applicant's argunent.
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So, after reviewng the record, | would be voting
to approve. Wuld you all please |l et ne know what you thi nk?

Per haps, M. Acosta, we'll go with you first.

MR. ACOSTA: Thank you, M. Chairnman.

| concur with your sunmmary. | think this is a
reasonabl e series of changes and | support this application.

MEMBER JOHN: M. Chairman, | al so woul d vote not
to disapprove the application because it neets the
requi renents for nodification of consequence and | woul d be
I n support.

COMM SSI ONER MAY: So, | would just like to be
clear on one thing. | nmean, this is a nodification of
consequence, not a mnor nodification.

So, just to be clear, as | understand it, we can
consider this -- not just the decision about whether it is
a nodi fication of consequence, but we can actually decide it
because we have heard from the ANC and of course there are
no other parties. Maybe we need just to have the OCAG vyou
know, confirmmy depiction of it or not.

Do we have sonebody?

MR, BASSETT:. Yeah. Let's see. | think | agree
that this is the first tinme that it's come up. And so, you
coul d deci de both of those issues today, yeah.

COMM SSI ONER MAY: So, we can decide them today

because we've heard fromthe ANC or is that -- does it not
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matter in an FMBZA case?

Normal Iy on a regul ar contested case we'd want to
-- we'd decide that it's a nodification of consequence and
then get -- nake sure that we have heard from all of the
parties to the case.

| don't knowif the ANC actually has party status
on an FMBZA case or not.

MR, BASSETT: |'m not sure | have the answer to
t hat .

M5. NAGELHOUT: Peter, | think you can go ahead.
I f you | ook at the procedural rules in Subtitle Y for this
sort of nodification, you can set up for hearing, if you
want, you can set it for decision |ater, or you can go ahead
and decide it now.

COW SSI ONER MAY: Ckay. So, the notion that we
wait for hearing fromall the parties is just our practice
as opposed to sonething that's required by the regul ati ons?

M5. NAGELHOUT: They've had notice of this and
t hey' ve had an opportunity to weigh in, and you don't have
to wait if they haven't weighed in.

COMM SSI ONER MAY: Okay. All right. Thanks. |
have no problemwth the case. | just wanted to make sure
that we are being consistent with our normal procedures.

So, I'mprepared to nove ahead and vote in favor

-- or vote not to di sapprove.
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9
CHAl RPERSON HI LL: Ckay. G eat. Thank you. All

right.

Then 1'lIl nmake a notion to not to disapprove
Application No. 19557A, as captioned and read by the
Secretary, and ask for a second.

COMM SSI ONER MAY: Second.

CHAI RPERSON HI LL: The notion has been nmade and
seconded.

All those in favor? M. My, could you please
take a roll call?

MR. MOY: Thank you, M. Chairman.

So, the chairman is the maker of the noption to not
di sapprove. Seconded the notion is Zoni ng Comm ssi oner Peter
May representing the National Park Service in this case.

So, onthis roll call vote when | call your nane,

i f you woul d each reply with a "yes," or a "no" or to abstain
to the notion nmade by the Chairman?

Ms. John?

MEMBER JOHN: Yes.

VR. MOY: Let's see. M. Mar cel Acost a,
representi ng NCPC?

MR, ACOSTA: Yes.

MR MOY: M. Peter May?

COW SSI ONER MAY:  Yes.

MR MOY: Chairman H Il ?
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10
CHAI RPERSON HI LL: Yes.

MR MOY: And so, that's recording the vote as 4
to Oto 1. No other nenbers on the Board. NMtion carried,
Sir.

CHAl RPERSON HI LL: Ckay. Geat. Al right. So,
that notion is done and then we postponed the -- | shoul d say
that case is finished. |'"'m sorry. Then we postponed the
ot her FMBZA.

So, | gqguess that's it for M. Acosta; is that
correct?

MR. ACOSTA: That is correct.

CHAI RPERSON HI LL: Well, M. Acosta, you can go
back now and take off your tie.

MR, ACOSTA: kay. Enjoy your day. Thank you.

(Laughter.)

CHAI RPERSON HI LL: Al'l right. Thank you. Bye-bye.

Al right. So, M. My, I'mgoing to go ahead and
read our -- I'mthinking M. Hart was going to join us again.
kay. Geat.

VI CE CHAI RPERSON HART: |'m here.

CHAI RPERSON HI LL: All right. VWonder ful . Al
right. Let's see. So, |I'mgoing to go ahead and read our
neeting process, | suppose.

So, this neeting will please cone to order. Good

norni ng, | adies and gentlenmen. W're conducting the public
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deci sion neeting via WDbEx video conferencing.

This is to convene the May 6, 2020, public neeting
of the Board of Zoning Adjustnent of the District of
Col unbi a.

My nane is Fred H I, Chairperson. Joi ning ne
today i s Lorna John, Board Menber; Carlton Hart, Vice Chair;

and Peter My representing the Zoni ng Conm ssi on.

And | believe actually -- is M. Turnbull also --
he'll be representing us as well later at sone point on one
of the cases. So, M. Turnbull wll also be with us

representing the Zoning Comm ssion for other cases.

Today' s neeting agenda i s avail able on the Ofice
of Zoning website. Please be advised that this proceeding
i s being recorded by a court report.

This is a decision neeting, so no testinony is
taken from the public. The record will be closed at the
concl usi on of each case, except it will renmain open for any
materials specifically requested by the Board.

The Board and the staff will specify at the end
of the neeting exactly what is expected and the date the
material nust be submtted to the Ofice of Zoning. After
the record is closed, no other information will be accepted
by the Board.

The Di strict of Col unbi a Adm ni strative Procedures

Act requires that public hearing and neeting on each case be
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hel d i n t he open before the public pursuant to Section 405(b)
and 406(c) of that act.

The Board nmay, consistent with its Rules of
Procedures and the Act, enter into closed neeting on a case
for purposes of seeking |l egal counsel on a case pursuant to
DC Oficial Code Section 2-575(b)(4) and are deliberating on
a case pursuant to DC O ficial Code Section 2-575(b)(13), but
only after providing the necessary public notice, in the case
of an energency closed neeting, after taking a roll call
vot e.

The decision of the Board in legislative
proceedi ngs nust be based exclusively on a public record.
Prelimnary matters are those which were relate whether a
case wll or should be heard today such as request for a
post ponenent, continuance or w thdrawal, or whether proper
and accurate notice of the hearing or neeting has been gi ven.

Again, M. Secretary, do we have any prelimnary
matters concerning our neeting agenda?

MR, MOY: Good norni ng agai n, M. Chairman, Menbers
of the Board.

The only note | would Iike to make -- and this is
to you, M. Chairman, about -- regarding the status of
Appl i cation Nos. 19863 of Brian Wse and 19629 of Ti not hy and
Charlotte Law ence.

CHAI RPERSON HI LL: What are those, M. My? [|I'm
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sorry.

MR, MOY: These two cases, Brian Wse and Ti not hy
and Charlotte Lawence, the question from the staff is
whet her or not you wanted to nove forward wth these two
t oday or whether or not you were intending to reschedule it.

CHAI RPERSON HI LL: Is that about the order, M.
Moy, because | don't have those in front of ne.

MR MOY: Yeah, those -- | wanted to have that on
the record regarding the status of these two cases.

CHAl RPERSON HI LL: Ckay. Well, actually | think,
M. My, if they're the ones I'mthinking of, | wanted to
take a look at the orders because there was a couple of
guesti ons about how they were being witten and if we could
clarify, as a board, some of the issues.

So, what I'd like to do with those two, if we
could go ahead and put them until next Wdnesday -- and |
believe we've checked in with the board nenbers that are
necessary and they woul d be avail abl e next Wednesday to hel p
clarify on those issues.

So, if we could put those on the agenda for next
Wednesday, that woul d be hel pful.

MR, MOY: Thank you. Sorry for interrupting, M.
Chai r man.

The only question | have | wanted to place on the

tabl e that Mary Nagel hout on the screen is whether or not --
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because | have to advertise this in the registers, so whether
or not one week is possible or whether | need two weeks to

advertise for this public neeting for these two cases, Mary.

M5. NAGELHOUT: | don't know. That's an OZ
gquesti on.

MR MOY: Yeah. | was alerted yesterday that |
woul d need at | east two weeks. So, | wanted to share that

wi th the Board.

CHAl RPERSON HI LL: OCkay. Well, M. My said he's
not avail able the week after next and | believe that -- |
t hi nk both of those he is on, correct?

MR, MOY: That is correct. And the next day after
that woul d be, of course, May the 27th.

COW SSI ONER MAY: | am avail abl e on the 27th.

CHAI RPERSON HI LL: Okay. Al right. So, M. My,
| et's go ahead and nove those then to -- oh, wait. So, we
can't -- what about the 13th -- oh, no. You have to do the
two weeks. Right. Ckay.

So, then let's go ahead and do the 27th then.

MR, MOY: Ckay. Very good. Thank you, M.
Chai r man.

CHAI RPERSON HI LL: Ckay. Let's see. | forgot --
| neglected to nmention on one of the cases M. Shapiro w |
be joining us, | believe.

He is not in yet or with us yet. So, | believe
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he will --

MR MOY: That's correct.

CHAI RPERSON HI LL: -- probably pop in, correct?

MR MOY: Yes, sSir.

CHAI RPERSON HI LL: Okay. G eat.

M. May, are you flying sonewhere next week or the
week after next?

COW SSI ONER MAY: | w sh. No. I just have
another neeting that's |I|ong-planned and requires ny
at t endance.

CHAI RPERSON HI LL: | see. W're not as inportant,
is what you're trying to say.

COMM SSI ONER MAY: It's a delicate dance trying to
make sure that | can make all of ny BZA appearances and neet
all my other obligations, and it has not ended in spite of
COVI D.

CHAI RPERSON HI LL: | see. Well, it's nice to be
popul ar and needed.

(Laughter.)

CHAI RPERSON HI LL: Ms. Nagel hout, what's the nane
of the cat?

M5. NAGELHOQUT: This one is El oi se.

CHAI RPERSON HI LL: El oi se. Al right. Hel | o,
El oi se. That' s ni ce. "Il bring up ny dog in a nonent.

"Il stick the dog in the canmera there as well. W can have
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| i ke a pet BZA session.

Maybe they can vote or chair for nme. That would
be great.

M5. NACGELHOUT: Dogs are nuch easier to control

CHAI RPERSON HI LL: Yeah, you would think so, but
you have to go outside unfortunately.

Al right. WIlIl, actually the first case that we
are going to be discussing, | amnot on. And so, | believe,
M. My, if you want to go ahead and call Application No.
20201, and then | will nmute nyself as you go ahead and |11
l et Vice Chair Hart | ead.

COMM SSI ONER MAY: So, can | just junp in for a
second because | am no |onger needed, | believe. | have
nothing else. So, I'mgoing to sign out.

CHAI RPERSON HI LL: Al'l right. Well, nice to see
you, Conm ssioner May.

COMM SSI ONER MAY: Nice to see you. See you in
t hree weeks.

CHAI RPERSON HI LL: Al'l right.

COMM SSI ONER MAY: Maybe even next week. Who

knows.

CHAI RPERSON HI LL: Sure.

COMM SSI ONER MAY: All right. Bye.

VI CE CHAI RPERSON HART: Ckay. So, M. My, if you
could call the next case, | think we have everybody on the --
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that's sitting on it. Just the three of us.

MR MOY: Yes. Thank you, M. Vice Chair.

So, This would be Case Application No. 20201 of
DC Superpack LLC And this is a request for a special
exception under the Downtown-Use requirenents Subtitle |
Section 303.1(a) and pursuant to Subtitle X, Chapter 10, for
a variance fromthe MJUse Goup E requirenents Subtitle U
Section 513.1(a)(2).

This would permt an ani mal care and boardi ng use
In an existing mxed use building, D 4-R Zone, at prem ses
450 Massachusetts Avenue, N. W, Square 517, Lot 50.

Participating on this discussion and vote is Vice

Chair Hart, M. John and Zoning Commi ssioner M chael

Tur nbul | .

VI CE CHAI RPERSON HART: Ckay. |s the Board ready
to deliberate? |'m assum ng that neans yes. Ckay. So, |
can start.

There were seenmingly a lot of, kind of, pieces to
this. Alot of noving parts. The applicant is seeking this
speci al exception which allows a dog groomng in this zone,
but the requirenents al so i nclude a nunber of criteria to be
met .

The applicant does not neet one of the criteria
and is seeking a variance fromthat. And that's Subtitle U

513. 1(a) (2).
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This criteria states that when | ocated in a m xed
use building, the aninmal use and sal es use should be not on
the sanme floor as a residential use and shall be |ocated
separately fromany residential use by at | east one floor --
one floor of nonresidential use.

So, the applicant is again having to -- they're
requesting the special exception and there is -- they're
requesting a variance fromone aspect of the criteria.

Under the vari ance test, of course there are three
prongs. The exceptional condition that |eads to a practical
difficulty, and then whether or not the project is -- that
without this relief there will be -- I'"'msorry -- granting
the relief would be a substantial detrinment to the public
good and wi t hout substantially inmpairing the intent, purpose
and integrity of the zone pl an.

So, the question is really how do we see the case

with regard to the special condition. The applicant has
provi ded a nunber of -- a discussion about the confl uence of
factors that have -- that are affecting the property.

And they're saying that this is really what's
| eading to the exceptional condition for themthat there is
-- the i ssue of vertical separation, they' re saying that they
can't nove the, you know, the nonresidential any higher. And
that the residential that's on the sanme floor, again they

can't nove that.
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They are proposing sone, what they're calling,
mtigation and we can kind of talk about that a little bit
nor e.

But in ny estimation in this, | kind of see it
like this that while the applicant has stated a confl uence
of factors that contribute to the project that require them
needing the relief, they are -- they need to provide the
information why it believes this criteria -- how they
actually are neeting the criteria.

And | will note that the zoning relief itself is
going with the building and not the tenant. So, the building
woul d receive this.

And unfortunately | just don't think that | can
agree with the tenant that the -- that there is an
exceptional situation here.

There are buildings in the area that have
resi dential above the comrercial that are located -- they're
tal ki ng about the dog parks and being in close proximty to
them and all of the other kind of pieces that they tal ked
about. And | knowthis is sone of this information that we
had requested fromthem

| understand that sonme of the buildings may al so
have smal|l commerci al spaces and that may be -- that nust be
enlarged to attract a tenant.

| just think that the -- while | understand that
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there is a difficulty wwth this particular tenant, | think
that the building ower still can rent out the space as they
need to and | don't think that the variance is required to
do that.

In sonme ways, | alnost believe that if they are
really | ooking for this variance or if they need to be -- if
they want to be able to do this, that it's probably better
served if they go for a zoning anendnent or sone change in
the zoning to allow this as opposed to going for a variance
inthat | think that the factors -- many of the factors that
they are looking at are really -- other buildings have the
same concerns.

Regarding the practical difficulty, | think that
there may be sone practical difficulties for thetenant. |I'm
still not sold on thembeing practical difficulties for the
bui | di ng owner.

And then with regard to the substantial detrinment
to the public good and inpairing the intent and purpose and
the integrity of the zone plan, again | think that really
what we're talking about is this is probably served as a
zoni ng amendnent as opposed to all owi ng this vari ance because
| think that there are -- that there are a nunber of uses --
a nunber of buildings that could actually seek this sane
vari ance.

And so, I'mvoting -- | would be voting to not
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approve the application because | don't believe that the
applicant has net their burden of proof for neeting the three
prongs of the zoning -- of the variance test.

I'd like to hear from ny fellow board nenbers.
Ms. John, if you coul d?

(Pause.)

VI CE CHAI RPERSON HART: W can't hear you, M.
John.

(Pause.)

VI CE CHAI RPERSON HART: There you go.

MEMBER JOHN. Right. So, | agree wth vyour
comrents and | would just add a few thoughts of ny own to
suppl enent what you have sai d.

So, in this case, the applicant seeks zoning
relief to allow aninmal care and boarding use in a m xed use
bui |l di ng at 450 Massachusetts Avenue, N.W, which is in the
D-4-R Zone.

Animal care is generally permtted in this zone
as a special exception under Section 4 U 513.1(a). However,
paragraph (a)(1)(2) of that section also states that ani nal
care use shall not be on the sane floor as a residential use
and shall be horizontally separated fromany resi denti al use,
at | east one floor of nonresidential use.

And in the context of this building, animl care

use is not permtted on the first floor because there's
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residential use on the second floor. So, there would be no
hori zontal -- no vertical separation and there's residenti al
and commercial use on the first floor.

To obtain variance relief -- so, although this is
a special exception, there is this prohibition in the
regul ati on.

So, the applicant nust seek variance relief and
must show that there's an extraordinary or exceptional
condition -- situation or condition affecting the property.
Thi s exceptional condition nust be specific tothis property.

Al though this applicationis filed by the tenant,
the extraordinary condition nust affect the property owner.
In this case, the property owner submtted a |etter stating
that he had difficulty -- or that the property owner had
difficulty renting the property, which is roughly 1900 square
feet, and occupies a corner of the ground fl oor.

The property owner does not allege that he has
been unable to rent this space since the building was built
or wwth any -- in any extended period of tine.

The applicant argues that there is a confluence
of factors that are unique to this property. These factors
are that the unit is small, |ocated on the corner of the site
and separated fromthe residential units, and that no other
property in this square has both commercial and residenti al

units on the ground floor. And the applicant also states
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that this unit is in close proximty to parks frequented by
dog owners.

In ny view, these conditions are unremarkabl e and,
as the vice chair stated, there coul d be ot her buil di ngs that
share these sanme qualities.

And so, 1In this case, the essence of the
applicant's argunent is that the need for the variance is
being driven by the desired use and not by any condition
affecting the property.

And, as the Court of Appeals has said, that the
desire to use a particular property in a particular way
shoul d not be the focus of this exceptional or extraordinary
condi ti on.

And we have to assune, because there's nothing in
the record to contradict this, that the owner has, in the
past, been able to rent this space for the comrerci al
purposes for which it was built.

And so, | amal so in disagreenment with OP's report
whi ch recomends approval of the variance request and cites
that there is, and agrees, in essence, that there is this
confluence of factors, but the OP does not have enough
clarification of how these factors we have described neets
t hat variance test.

The OP report states that there is limted

comrercial space on the first floor and it's possible to
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provide two floors -- and it's not possible to provide two
fl oors of separation and does not go into any nore specific
detail .

So, because the application does not satisfy this
first prong of the variance test, | have not |ooked at the
second and third prong because this first prong is a basic
requi renent. Either there is an exceptional condition or
not .

So, based on the regulations, we have to first
find that this exceptional condition exists before we | ook
at whether or not there is a practical difficulty.

So, | think that the O fice of Planning' s report
did a fairly good analysis of the other criteria as well as
the remaining criteria in 451382 as the mitigation.

And the applicant also offered several exanples
of howit could mtigate any adverse inpact, but we go back
to the first prong of the test, which is that there has to
be an extraordinary condition that affects the property.

Now, the regulations require the Board to give
great weight to the zoning-rel ated i ssues and concerns of the
ANC.

And inthis case, the ANC supports the application
and state that the business is needed to support the grow ng
popul ati on of dogs and dog owners in the downtown area.

And while | understand that the situation m ght
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be true, these statenents do not support how the property
neets the exceptional condition criteria of the vari ance test
or how the confluence of factors that the applicant has
stated would rise to the | evel of an exceptional condition.
And so, | cannot give great weight to the issues or concerns
of the ANC in this case.

The applicant also cited a particul ar case where
the Board did provide relief. | haven't |ooked at the order.
| looked at the OP report which was included in the
applicant's -- one of the applicant's subm ssions.

| think that caseis different. But, in any case,
we don't give -- we always |ook at each case in its own
facts. And in this case, we are limted by the particular
facts of this building.

And so, | also would -- | also believe, as you
said, M. Vice Chairman, that if we were to allow this
variance in this particular case with the configuration of
this building, | believe that this variance woul d swal | owt he
rule -- or granting this variance would swallow the rule
because there woul d be many ot her buildings in the downtown
area that could neet this requirenent.

And so, | agree with you that perhaps the renedy
inthis case is to request sone sort of zoning relief because
these -- this particular provision is put in this special

exception as a special criteriasoit can't -- as a vari ance.
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So, it's enbedded in the special exception criteria.

So, | have to believe that there was a reason for
doing this. And so, | think that while | think it's good to
have this particular service in a building such as the one
that we're reviewing here, | think the property -- proper
remedy is zoning relief. So, | would not support the
application.

VI CE CHAI RPERSON HART: | appreciate that, as
al ways, Ms. -- or Board Menber John, your very thorough
di scussion and your analysis in that | would also agree with
t hat .

| think that you brought up -- and | appreciate
you bringing up the Ofice of Planning report, as well as the

ANC report, and I would agree with your analysis of that as

wel | .

So, | wanted to hear from M. -- Conmm SSioner
Tur nbul I . |'"'m not sure if he is on right now, however.
Looks |i ke he may have had sone difficulties with his -- with
j oi ni ng.

|"mnot sure if we -- | guess we're going to have
to possibly wait for M. -- Comm ssioner Turnbull to | og back

in so that we can --
MR, BASSETT: This is Dani el Bassett, OAG | think
wi t hout Comm ssi oner Turnbull we don't have a quorumfor this

case.
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VI CE CHAI RPERSON HART: Yeah.

MR, BASSETT: And so, any other consideration of
the case would have to wait until he could rejoin.

VI CE CHAI RPERSON HART: That's fi ne.

MR MOY: M. Bassett.

MR BASSETT: Yes, sir.

MR MOY: Just to let you know, |'ve been trying
to contact M. Turnbull. So, |'ve been unsuccessful. So,
we don't know what happened.

So, | would suggest we can nove on to the next
case and then come back to this.

VI CE CHAlI RPERSON HART: Well, that's fine. W can

table this for the nonent. And when he rejoins, we can naybe

take a short break, hear from himand then -- and | don't
know, M. Hill, if you -- M. Chairman Hill, if you want to
hear this next -- or go to the next case and then conme back

tothe -- this -- Application 20201 after that point when we
have Conmm ssi oner Turnbull back.

So, we can npbve to the next case. That's fine.
And I'mtalking to Chairman Hill.

CHAI RPERSON HI LL: Okay. Can you guys hear ne?

VI CE CHAI RPERSON HART: Yes.

CHAI RPERSON HI LL: Okay. | guess what we're
| ooki ng at nowis for Zoni ng Comm ssi oner Shapiro to join us.

VI CE CHAI RPERSON HART: He's here.
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CHAl RPERSON HI LL: | do not see him

VI CE CHAI RPERSON HART: He just joined. He was in
as an attendee.

CHAI RPERSON HI LL: Do you see hinf

VI CE CHAI RPERSON HART: Yes -- well, not see him
yet, but | see that he's on the |ist, though.

COW SSI ONER SHAPI RO My apol ogies.  Gentl enen,
| am here. |'"'m actually on the phone with M. --
Comm ssioner Turnbull to see if there is anything | can do
to hel p himget back online.

VI CE CHAI RPERSON HART: Thank you.

CHAI RPERSON HI LL: Okay.

(Pause.)

CHAlI RPERSON HI LL: You're on nute, Conm SSioner
Shapi r o.

COW SSI ONER SHAPI RO Oh. Well, | can nute or
unmute on this real quick. So, if you give ne another maybe
15, 20 seconds so | <can see if | can help Mke --
Commi ssi oner Turnbull get back to you-all, okay?

CHAI RPERSON HI LL: Okay. Let's do that.

VI CE CHAI RPERSON HART: You can also just call in
if we can't necessarily see him if that's the issue. It's
a suggestion, | guess.

(Pause.)

CHAI RPERSON HI LL: Ckay. Wy don't we do this?
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Wiy don't we go ahead and nove on. M. Shapiro, why don't
you join us for the next case and then -- | nean, he
Comm ssi oner Turnbull, could possibly call Paul and see if
that is helpful or did you hang up the phone wi th him now,
M. Shapiro?

COW SSI ONER SHAPI RO Yes, M. Chair. | hung up
the phone with himnow. He is still working to get back on.
He's rebooting his conputer and he's | ooking to sort of sign
back in.

CHAlI RPERSON HI LL: Okay.

COW SSI ONER SHAPI RO He does have a wreless
signal. He doesn't know why he dropped off.

CHAI RPERSON HI LL: Ckay. All right. That's okay.
Let's go ahead and nove on to the next case, and then we'll
see hi mwhen he pops into the screen.

And then he can just wait until we're done with
this next case, and then you guys can junp back on as well,
okay? Al right. Geat.

So, since | amnow back having the m crophone, |

would liketo -- | realize there's other people that are with
us now again in the public. You can actually see, | guess,
the names of people and | see a lot of names that are
famliar.

And | would like to wel cone everybody and wi sh

them all well and hopefully they're staying safe and not
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goi ng insane during this -- being | ocked down.

Ckay. So, let's see. Then, M. My, if you
woul dn't m nd calling our next case, please.

MEMBER JOHN: So, M. Chairman, sorry tointerrupt.

CHAI RPERSON HI LL: Sure.

MEMBER JOHN: |I'm not on this next case. So, |
will be muting my mc and will nonitor the discussion until
M. Turnbull joins us.

CHAI RPERSON HI LL: Ckay. That sounds good.

MEMBER JOHN: Thank you.

CHAI RPERSON HI LL: Actually okay. There was an
issue that | had. | was curious about the -- well, | guess
you're not on the case so it doesn't matter.

MEMBER JOHN: No, M. Chair man.

CHAI RPERSON HI LL: That's okay. All right. Thank
you.

Go ahead, M. My.

MR, MOY: All right. Thank you, M. Chairnman.

So, withthat, I'mgoing to call Appeal No. 20183.
This is of the residences of Col unbi a Hei ghts, a condon ni um
As captioned and advertised, this is the appeal from the
decision nmde on Septenber 30, 2019, by the Zoning
Admi ni strator, the Departnment of Consumer and Regul atory
Affairs, to issue Building Permt No. B1908601 to pernit a

new building with 50 residential apartnents for the Short
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Term Fam |y Housing in the MJ5A Zone. This is at prem ses
2500 -- or 2-5-0-0 -- 14th Street, NW Square 2662, Lot 205.

Participatingonthis appeal is yourself, Chairmn
H1l, Vice Chair Hart and Zoni ng Conm ssi oner Peter Shapiro.

CHAI RPERSON HI LL: Ckay. Geat. GCkay. You guys
can just nod. Are you-all ready to deliberate? Ckay.
Geat. Al right. So, there's a bunch of things that we

have to go through with this.

And | gquess, you know, it was a very |engthy
heari ng. It was, you know, before we were all shut down.
And | would |like to say, actually, before we start, | guess,

you know, there was di scussi on about how soneti nes, you know,
t he neighbors were -- as if they were against, you know,
Short Term Fam |y Housing or against shelters.

And, you know, | never got any kind of, you know,
| mpressi on as though, you know, the nei ghbors were against,
you know, hel ping their fell ow man.

And so, | just wanted to kind of Iike state that.
And so, you know, | don't think that, you know, |'m
di sappointed if that's sonething that the people that cane
forward with this appeal have experienced.

And | just think that they were here, you know,
exhibiting their right that this is something that they
didn't think was an error by the Zoning Adnministrator. And

so, | just wanted to kind of, like, get that -- make that
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st at enent .

Internms of the prelimnary matters, there was one
wth -- on tineliness. And that was the -- actually the
I ssue that | wanted to wal k through first.

And | thought that, you know, Ms. John, we -- and
that's why | was actually interested in hearing from Ms.
John, but she's not on this case, and wanted to do that first
wi th you-all here; again, Conm ssioner Shapiro and Vice Chair
Hart, about the untinely nature of the filing.

You know, this has always been kind of -- you
know, we've voted -- or |'ve voted in favor of things being
untimely because of when sonebody -- again within the
regul ations -- knew or should have known that this was
something that was taking place and what is the
adm ni strative decision that is actually being appeal ed.

While we were listening to all of the testinony
from everyone, you know, it appeared to ne as though the
appel l ant, you know, had always intended to appeal this
deci sion and were keeping close eye on the -- whatever the
issue was that they were going to have to appeal Iike
somet hing fromthe Zoning Adm ni strator.

And so, when they did finally get the building
permt, they did tinely file within the building permt that
this was, you know, sonething that they were trying to

appeal .
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And so, inthis particular case, you know, | would
agree with the appellant that they, you know, filed tinely.
And | guess that's why |I'm kind of opening up this for a
little bit of discussionis that | have voted in the past for
sonet hi ng where -- and | don't know whether we end up having
nore of a discussion about this with OAG or not, but, you
know, when someone shoul d have known -- known or shoul d have
known, right?

And | voted against -- or not -- | voted that it
was untinmely in the past based on, like, an emil or
different things that were, you know, kind of the first
witing rule.

And in this particular case, | think that the
appel lants were tinely in their filing of this. So, |I'm
going to kind of ask if | can get ny board menbers' opinion
on that.

And if it's okay, I'lIl start with Vice Chair Hart.

VI CE CHAI RPERSON HART: Sure. Thank you very nuch,
Chairman Hi Il .

| know that this has been definitely a question
and | think because of the case there were certain things
that were going on like the foundation permt that happens
prior to the building permt being issued.

And | think where | conme down on this is that the

appel l ant decided to file the appeal when it felt that there
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was sufficient reason with the i ssuance of a building permt.

In the case of the foundation permt being issued
-- in this case, the foundation permt was being issued --
or had been issued prior to that.

| think the appellant was justifiedinfilingwth
a building permt because the building permt actually hel ped
that -- describes the issue of this being -- the use that was
being put forward as well as the issue about the, you know,
the rear yard that they were having a concern about and t hat
the -- there really wasn't a kind of decision on the
foundation permt because it only had really the foundation
init.

The rest of the things that were i ncluded in that,
| don't think that they were necessarily final, but the final
desi gn and draw ngs were included with the building permt
whi ch was issued in Septenber -- Septenber 30th, if |I'm not
m st aken, of 20109.

So, | felt that it was tinely and that we should
| ook at the nerits of the case, but those -- that's ny
opi ni on.

CHAI RPERSON HI LL:  Conm ssi oner Shapiro.

COMWM SSI ONER SHAPI RO Thank you, M. Chair.

Yeah, | would agree with both the anal yses. I
think there's a bit of a gray area here, but that's what

we're here to decide and | don't -- | would not support the
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nmotion to dism ss.

There's enough for us to say that they filed in
atinmly manner. So, I'mfine. Again, | would not support
the notion to dism ss.

CHAI RPERSON HI LL: Ckay. And, Ms. Nagel hout, if
you don't mnd, I'mkind of curious if -- | guess maybe this
IS sonething that we can have a di scussion on |ater or, you
know, do you have any t houghts about, you know, it's now ki nd
of like thisis the building permt and prior we have deci ded
on things that were tinely or not that weren't the building
perm-t.

| guess, do you have any thoughts on this issue?

M5. NAGELHOUT: | think one of the inportant things
to think about here is when was the zoni ng deci sion nmade by
DCRA to allow a particular use. And | don't see how the
foundation permt approved a use.

What the building permt did was allowed a
construction of an apartnent house, and the appellants are
alleging that it's not an apartnent house, it's sonething
el se, but the zoning decision was to allow an apartnent
house.

And that decision was made with the building
permt, not with the foundati on.

CHAI RPERSON HILL: Ckay. Al right. So, this

will again continue to be a gray area. All right. So, |I'm
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going to go ahead and | don't knowif I -- and | guess we can
just take a notion by consensus to deny the notion that this
s untinely.

Can everybody just nod that you're in agreenent?

(Noddi ng in agreenent.)

CHAI RPERSON HI LL: Ckay. Al right. So, we're
goi ng to go ahead and deny that notion.

The next was to reopen the record. And, | nean,
| didn't really have any need to have the record reopened.
| thought we had, you know, hours and hours of testinony.
| thought that we got a lot of information from the
appellant, from the property owner and from the Zoning
Adm nistrator, in terns of the case and | didn't have any
need for the record to be open.

There are a couple of things | did want to nention
about what was kind of spoken to, | suppose. | nean, and
"1l give ny opinion and then I'Il -- since we're just kind
of going in order here, M. Hart and M. Shapiro, sone of the
i ssues that were raised, even though again | don't think the
record needs to be reopened because | think that we have
enough information, but they did nention -- the appellant,
that is, the ANCletter and the great weight that the ANCis
to be given; however, you know, it didn't necessarily neet
the criteria of great weight. And | think that the Board is

able to determ ne whether or not it officially qualified as

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N o o b~ w N P

N N N N N DN P P P PP PP PR R
oo A W N b O © 00O N O O W N P+~ O©O

37

great weight.
| would actually agree that it didn't necessarily
officially qualify as great weight, but that 1is the

I nformation that we've been given fromthe ANC and | woul d

still be taking that information into consideration as we are
deliberating. So, | didn't have necessarily any issues wth
t hat .

Interns of the cross exam nati on opportunity that
the appellant had raised that they did not have enough tine
or opportunity to cross examne, | would disagree and say
that, you know, we did have -- everyone was there. Everyone
had the opportunity to ask their questions, had an
opportunity to cross exani ne.

| mean, as | recall, it was again a case t hat went
|late into the night and there was a tine where |l was a little
confused as to the questioning of the appellant and how t he
process was novi ng al ong.

But then, M. Shapiro, | believe you joinedin and
was able to clarify what the appellant was trying to ask,
whi ch helped ne. And then | believe the appellant had an
opportunity to continue to ask any questions they m ght have.

So, in terns of reopening the record, | didn't
have any reason to reopen the record. So, | would be voting
to deny that notion to reopen the record.

M. Hart, may | begin with you?
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VI CE CHAI RPERSON HART: | agree with you. | do not

think that we need to have further information to be added
to the record. So, | would be voting to deny the request of
the notion to add to the record.

COW SSI ONER SHAPIRO | concur, M. Chair.

CHAl RPERSON HI LL: Okay. Al right. So, we'll go
ahead then and, by consensus, deny that notion to reopen the
record. |If | could just -- if that's good with consensus?

(Noddi ng in agreenent.)

CHAI RPERSON HI LL: Al right. M. My, if you
need nore than that, just let nme know, but | see that

everyone is nodding in terns of denial to reopen the record.

So, then that is going to bring us to the actual
nerits of the appeal. And | believe that the thing that is
before us -- or the two things that -- again, fromthe anount
of testinony that we had, | think it kind of, for ne, it
boiled down to just two itens really, which was whether or
not is this an apartnent building, and then whether or not
there is a meani ngful connection.

And so, I'Il kind of go ahead and speak to ny
t houghts on the apartnent building first. | thought that it

COW SSI ONER SHAPI RO M. Chair.

CHAI RPERSON HI LL: Yes.
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COW SSI ONER SHAPI RO Just to be clear about the

| anguage, | think the |anguage is "apartnent house," and |
just, you know, stick with the definitions that are in the
code.

VI CE CHAI RPERSON HART: | woul d agr ee.

CHAI RPERSON HI LL: Thank you, |'m sorry. Thank
you.

So, | mean, | went back to the definitions under
B 100.2 and | was | ooki ng again at "apartnent" and "apart nent
house. "

| did think that the Zoning Adm nistrator
correctly identified this as an apartnent house because the
apart ment was one  or nore habitable roons wth
kit chen/ bat hroom facility exclusively for the use of, and
under the control of, the occupants of those roons. And so,
| did believe that they nmet that definition.

And then the other in terns of the apartnent
house, any buil ding or apartnment building in which there are
three or nore apartnents providing acconmpdations on a
nonthly or longer basis, | also thought that they net that
definition.

| thought that the -- there was sone di scussion
about the lodging and that it was -- in the testinony that
we heard, that these were apartnents that woul d be occupi ed

for over 30 days. And so, | thought that it qualified as a

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N o o b~ W N P

N DN N N N DN P P P PR,
oo A W N b O © 00 N O 00 W N P+ O©O

40

matter of right apartnment house and al so as an apartnent.

| didn't see anything within the plans or fromany
of the testinony to nake ne think otherw se. And so, | nean,
It was pretty straightforward in nmy kind of -- once we got
through all of the testinony as to that first issue.

Again, the residents wll have aright to be there
for over 30 consecutive days. Therefore, | thought it
qualified under the | odging definition.

And | suppose |I'll go ahead and just open it up
for that first issue before going to whether or not it's a
meani ngf ul connecti on.

May | ask M. Hart to go next?

VI CE CHAI RPERSON HART: Sure. Thank you, Chairnman

Hill.

So, after reviewing the record, I would al so agree
Wi th your assessnent, Chairman H|Il, regardi ng the apart nent
house use.

And 1'1l kind of |ook at the i ssue about just the
fl oor plan configurations. And | understand that the nmayor
and others in the past have used sinmlar term nology when
they were discussing this building with the -- enmergency
shelters in other wards and that there would be sone of the
sane clientele, but | do think that this is a different
proj ect .

This project very clearly includes floor plans --
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and we have the floor plans from Exhibits 38C and D -- that
show apartnents that have separate bedroons, separate
bat hroons, a kitchen area, a living room area in separate
units.

So, | don't believe that the ZA erred in
determning that this is a matter of right use as an
apartnent house.

And so, | would agree with you, Chairman Hil|
that that's definitely what this is. So -- oh, |ooks |ike
we have M. Turnbul |l back.

(Pause.)

VI CE CHAI RPERSON HART: W can't hear you right
now.

COMM SSI ONER SHAPIRGO: M. Chair, let ne just wap
t hat up.

| concur on this point related to the ZA the
Zoning Admi nistrator, not erring in determning this is an
apartnment house. So, | agree with you and Vice Chair Hart.

CHAI RPERSON HI LL: Ckay. Al right. Vice Chair
Hart, if you don't mnd, in terns of the neaningful
connection, | nean, | do have ny thoughts on it, but it --
since you're the architect --

VI CE CHAI RPERSON HART: Yes.

CHAI RPERSON HI LL: -- if you wouldn't mnd by

continuing the discussion?
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VI CE CHAI RPERSON HART: Sure. Yeabh.

My comments regardi ng the single building versus
separate building or the neaningful connection issue is --
and I'll try to keep it fairly succinct.

So, under Subtitle B 309.1, structures or sections
shall be considered parts of a single building if they are
j oined by a connection that is -- and then there are several
criteria that fall within that.

These connections have to be fully above grade.
They have to be enclosed. They have to be heated and
artificially lit. And they either have to be comopn space
shared by users of all portions of the building or space that
i s desi gned and used to provide free and unrestricted passage
bet ween separate portions of the buil ding.

So, at first | thought this was fairly conpl ex
before we actually kind of heard the case, because the
building is on a slope. It's not flat. It's not a |eve
area. It is on a slope.

Since the neaningful connection was within the
buil ding and far from any facade or side of the building,

determ ni ng what is bel ow grade was not obvi ous.

However, | realize that if this were on a | evel
site with no elevation change and then it would be -- then
the ZA would really determne -- determning what was

under ground woul d be easy because you would just | ook to see
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what is actually below the |evel of the ground, which is a
| evel area, and you woul d ki nd of draw a |i ne between the two
ends.

I f, you know, this building werethis entire site,
you woul d draw the i nes at where the ground net the buil ding
and that |ine would be basically a straight, level Iine.

So, it seens to ne that the consistent way to
determ ne what is below grade on an incline, so that has a
sl oped topography, you could do the sane thing.

Look at the ground plane on either end and then
draw a line between them which is what the Zoning
Adm ni strator denonstrated in the hearing and the docunents
that they submtted on Exhibit 38F.

The interior connection is clearly above this
i nclined ground plane line. And in addition, DGS stated that
the connection is a comon hallway that is fully enclosed,
will be heated and artificially lit, and is designed to
provide free and unrestricted passage between the new
addi tion and the community center with interior doors serving
bot h portions of the single building.

So, | believe that the connection does neet the
criteria under Subtitle B 309.1 and that the ZA did not err
in determning this.

And | tried to make it -- | kind of wote sone of

this down because | thought it was easier to describe this
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as -- in a fairly sinple way, but it really is about the
I ncline and putting the two lines -- the points where the
ground plane hits the building, draw ng a |ine between those
two points helps to then identify where that ground plane
woul d be consi der ed.

And if things are above that, then it's above
ground. If it's belowthat, thenit's belowground. Inthis
case, it's very clearly identified that this is a nmeani ngful
connection because it is fully above grade. And those are
nmy thoughts on that.

CHAI RPERSON HI LL: Ckay. Geat. Thank you, Vice
Chair Hart.

Commi ssi oner Shapiro?

COMM SSI ONER SHAPI RO | have nothing to add to
that very lucid and succinct argunent. | agree with Vice
Chair Hart.

CHAI RPERSON HI LL: Ckay. Al right. Well, then
| don't really have anything additional to add, | suppose.
| mean, as you nentioned, Subtitle B 309, the criteria there
for the single or separate buildings, | think, M. Hart, you
just wal ked through that. | would agree with your anal ysis.

| also appreciate the testinony that the Zoning
Commi ssi oner gave and howit was a little bit conplicated in
that it wasn't on a flat -- you know, the Iine that was drawn

hel ped ne understand in terns of howit was, in fact, above
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gr ade.

VI CE CHAI RPERSON HART: The Zoni ng Adm ni strator,
you nean?

CHAI RPERSON HI LL: Sorry. Yes. Thank you. The
Zoni ng Adm ni strator.

Al right. So --

COW SSI ONER SHAPI RO | agree. That was very
hel pful .

CHAI RPERSON HI LL: | guess, then, unl ess anyone has
anything else to add --

VI CE CHAI RPERSON HART: There's one poi nt, Chairnman

Hill --

CHAlI RPERSON HI LL: Yes.

VI CE CHAI RPERSON HART: -- that I'd like to just
bring up. And that's -- there was a question about the --

whet her or not the project is subject to the residential
mul tiple dwelling unit use category for parking purposes.

And the parking requirenents would require 16
spaces under Subtitle C 705 -- 701.5 and that the project
woul d be entitled to a 50 percent reduction in that and they
would be -- | guess the overall parking nunbers would be
about eight spaces. The project is providing 21 spaces, SO
that's being net.

The loading berth is required only when a

residenti al apartnent exceeds 50 dwelling units. The project
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has 50 units exactly and it's not required. So, | didn't
think that the Zoning Adm nistrator erred in that instance
as wel | .

This was nore of a - kind of a mnor point in
that, but | just wanted to nake sure that we addressed it as
wel | .

CHAI RPERSON HI LL: No, | appreciate that. It was
again those things, | guess, being nobot since it was, in
fact, a matter of right apartnent house.

Al right. I'"'m going to go ahead and nmake a
notion then to deny Appeal No. 20183, as captioned and read
by the secretary, and ask for a second.

VI CE CHAI RPERSON HART: Second.

CHAI RPERSON HI LL: Mdtion made and seconded.

M. My, if you would please -- and actually |
just want to say again | don't think that the ZA erred. And
that's why I'm-- | don't think the appellant made a case or
made enough -- as we wal ked through this, that the Zoning
Admi ni strator actually did err in this decision.

So again, nmake a notion to deny Appeal No. 20183
as captioned and read by the Secretary. M. Hart, you have
seconded.

M. My, if you could please take a roll call?

MR. MOY: Thank you, M. Chairman.

So, in this roll call if the participants would
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pl ease reply with -- your agreenent wth the notion rmade by
the Chairman wth a "yes," "no" or "abstain" when | call your
nane.

Zoni ng Conm ssi oner Peter Shapiro?

COW SSI ONER SHAPI RO Yes.

MR. MOY: Vice Chair Hart?

VI CE CHAl RPERSON HART: Yes.

MR MOY: M. Chairman?

CHAlI RPERSON HI LL: Yes.

MR MOY: So, the resulting vote is 3 to 0O to 2.
Mbtion carries, M. Chairman.

CHAI RPERSON HI LL: Okay. Thank you, M. My.

Al right. So now, | guess, M. Shapiro, you are

wel cone to stay. |'magoing to close the hearing at the end,
but now M. Turnbull -- Comm ssioner Turnbull is back with
us. And then, | guess, M. John, if you would rejoin us?

M. Shapiro, are you going to stay or are you
going to go?

COMM SSIONER SHAPIRG: |I'm going to drop off.
Thank you all very mnuch.

VI CE CHAlI RPERSON HART: Take care.

CHAI RPERSON HI LL: Nice to see you.

VI CE CHAI RPERSON HART: Ckay. Chairman Hi I, |
guess we should just reconvene. Secretary My, could you

just call this case back to order -- or bring this case back
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to order because | want to nake sure that we hear from Zoni ng
Conmmi ssi oner Turnbull on this case as well.

MR, MOY: Yes. Thank you, M. Vice Chair.

So, the Board i s reconveni ng Application No. 20201
of DC Superpack LLC. Zoning Conm ssioner M chael Turnbul
has rejoined the Board and again, other than that, the
participants taking action on this applicationis Vice Chair
Hart, M. John and, as | said, Zoning Conmm ssioner M.
Turnbul | .

VI CE CHAI RPERSON HART: Thank you, M. My.

So, we -- |'ve given ny analysis on this. Board
Menber John has given her analysis on this. | don't know,
Commi ssioner Turnbull, if you'd like to hear Board Menber
John again or if you would just like to give your thoughts
on this.

COW SSI ONER TURNBULL: No, | -- thank you, M.
Hart . | think | heard basically everything. For sone
reason, ny home technology -- Fios is wonderful when it
wor ks, | guess.

My home conputer just -- M. John was talking
about -- or the last thing that | heard fromM. John is --

| heard the whole argunent and she was beginning to talk
about her nmamin reason was they couldn't get by the first
el ement of the variance test. | think that was the main

factor w thout going through.
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And | apol ogi ze again for going out. | brought
up a laptop to get back online. So, | don't know what's
wrong wth nmy hone conputer, but again | apol ogize for just
goi ng bl ank.

VI CE CHAI RPERSON HART: It's okay.

COW SSI ONER TURNBULL: Anyways, | woul d agree --
| would concur wwth all of your coments. | think you -- |
don't want to go back over the sane argunents again, but |
think you both gave a |ot of the reasons and the analysis
that | had nyself and | would agree with you.

| think this was a very convol uted case, in one
sense, in that you have a tenant and you had an owner and we
weren't sure for quite a while, had the owner's viewoint
until we finally (telephonic interference) saying that the
owner accepted the attorney -- or the tenant as their
attorney and went through the sanme argunents, but | would
agree with you on all of the argunents that both of you nade.

And | guess ny second point, | think you touched
upon it, M. Hart, that there's going to be many buil di ngs,
many residences, many devel opnents that are m xed use and
that have a small comrerci al space on the ground fl oor.

| amconcerned that granting the variance i s goi ng
to create a nodel as far as many simlar properties in the
city and they coul d make the same argunents on basically the

sane facts.
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And | think that's going to be essentially
elimnating the controlling regulations that we have in
pl ace.

And | think that you had started to nention --
think the proper venue for themis to go before Ofice of
Pl anning and tal k to t hem about possibly a text anmendnent of
the zoning regulations that would basically clarify this.

Ri ght now, | think that the zoning regul ations
that we have in place are there for a specific purpose in the
anal ysis that we have.

And | think them changing and granting the
vari ance begins to start changi ng the zoni ng regul ati ons and
is going to open us up to a lot of other cases like this
which | don't think -- they're going to get a little self-
servi ng.

And | think they need to go back and get a text
anendnent to clarify situations |ike this and what has to be
net to be able to grant this. And basically those are ny
conment s.

VI CE CHAI RPERSON HART: Yeah. | appreciate that
and | think | -- actually | agree with your comments as wel | .
| think that we're kind of on the sane page. W're all three
on the sane page with this.

So, | don't think -- Board Menber John, do you

have any further -- any final coments that you'd like to
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make?

(Pause.)

VI CE CHAI RPERSON HART: W can't hear you.

MEMBER JOHN: COkay. So, | heard M. Turnbull and
| agree with him And really this needs a text anmendnent
because | could just see this one case swallowng the rule
and I don't know how we woul d di stingui sh any ot her m xed use
buil ding that cones in wth especially comercial space on
the ground floor and residential space.

Even if there is sone mtigation for the verti cal
separation, the horizontal separation is just hard to
overl ook, you know, even if we could find that there is sone
exceptional conditions. So, this, | think, swallows that
rule entirely.

VI CE CHAlI RPERSON HART: Okay. Al right. Well,
"1l nake a nmotion to deny Application No. 20201 of DC
Super pack LLC as read and captioned by the Secretary.

Do | have a second?

MEMBER JOHN: Second.

VI CE CHAI RPERSON HART: M. My, if we could do a
roll call vote? Sorry.

MR, MOY: Thank you, M. Vice Chair.

It's just -- I"'mtrying to get used to noving the
pronpter over to the nute or unnute. It takes nme a second.

Seens |like a long tinme, right?
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So, anyway, when | give the roll call vote by
name, if each of you would respond with "yes," "no" or
"abstain" to the notion that was nmade?

Ms. John?

MEMBER JOHN: Yes.

MR MOY: Zoning Conm ssioner M chael Turnbull?

COW SSI ONER TURNBULL: Yes.

MR MOY: And of course Vice Chair Hart?

VI CE CHAI RPERSON HART: Yes.

MR MOY: So, the resulting vote is 3 to 0 to 2.
The notion carries, sir.

VI CE CHAI RPERSON HART: Thank you very much. And
| turn it back over to Chairman Hill.

CHAI RPERSON HI LL: Okay. Geat. Thank you.

Al right. You guys are all freezing up on ne.
| assume you can hear me, correct?

(Pause.)

CHAI RPERSON HI LL: Great. Thank you, M. Hart.

Al right, M. My. So, | guess we're done today
and | don't think there's anything el se before us; is that
correct?

MR, MOY: That's correct, M. Chairnman. You' ve
gone t hrough the agenda.

CHAI RPERSON HI LL: Ckay. Then we'll go ahead and

| don't think we have anything scheduled then for next
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Wednesday, correct, M. My?

MR MOY: That's correct, M. Chairnan.

The next tinme the Board neets again in a decision
neeting virtually, | should say, is May -- Wadnesday, My
20t h and Wednesday, My 27t h.

CHAI RPERSON HI LL: So, what do we have before us
on -- there are cases on the 20th? Because | didn't think
we had anyt hi ng now.

MR MOY: Yeah. You just noved the Enbassy of
Zanbi a, 19134C, to May 20th.

VI CE CHAI RPERSON HART: | think you're going to
have to nove that to the 27th because Commi ssi oner May said
he coul dn't make the 20th.

MR, MOY: Ckay.

CHAI RPERSON HI LL: | think we're back then again
on the 27th.

MR, MOY: Ckay. So, that means we'll have two case
for May 27th, sir.

CHAI RPERSON HI LL: Ckay. AlIl right. Well, we can
tal k about what we have there on the 27th.

Al right. So, unless anyone has anything el se,
we' || go ahead and adjourn this. And | hope everyone has --
you know, stay safe, okay?

(Wher eupon, the above-entitled matter went of f the

record at 10:45 a.m)
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